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APPELLANT"”S STATEMENT OF CES PRESENTED 
) wea” 
1. Ina trial upon an indictment for forgery, should the Court 
direct an acquittal if the Goverment fails to prove that a money order 


which the Government alleges was 4 stolen money order is the same money 


order which the Government contends was written upon, completed and 


negotiated by defendant? 

2, Ina trial upon an indictment for forgery, should the Court 
direct an acquittal if the Government fails to prove that the defendant 
appellant who wrote upon, completed and negotiated certain money orders , 
alleged to have been stolen, had knowledge that the money orders which 
he wrote upon, completed or negotiated were stolen and svalia? 

3. Ina trial upon an indictment for forgery, should the Court 
direct an acquittal if the Government fails to prove that a penser 
cashing a money order, alleged to be invalid, in accepting the in- 
strument, has relied upon and given credit to the person who has signed 
and presented the instrument, rather than the signatures or names on 
the face thereof? 

4, Whether, in a trial upon an indictment for interstate trans- 
portation of stolen money orders, the Court should direct an acquittal 
if the Government fails to prove that appellant had any: imowledee that 
the instruments in question were stolen? 

5. Ina trial upon an indictment for interstate transportation 
of stolen money orders, the Court should direct an acquittal if the 
Government fails to prove that appellant had any knowledge that the 


instruments in question would be transported in interstate commerce ? 
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(a) Should the Court direct an acquittal 

in a trial upon an indictment for forgery, 

if the Government fails to prove that the 
defendant-appellant, who wrote upon, com- 
pleted and negotiated certain money orders, 
alleged to have been stolen, had knowledge 
that the said money orders were stolen and 
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(bo) Should the Court direct an acquittal 

in a trial upon an indictment for forgery, 

if the Government fails to prove that a 
person cashing a money order, alleged to 

be invalid, in accepting the instrument, 

has relied upon and given credit to the 
person who has signed and presented the 
instrument, rather than the signatures 
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Point TT: ‘Should the Court direct an acquittal in 
a trial upon an indictment for interstate 
transportation of stolen money orders, if 
the Government fails to prove that appel- 
lant had any knowledge that the instruments 
in question were stolen? -. ++ +-++s sss 
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Should the Court direct an acquittal in 

a trial upon an indictment for inter- 

state transportation of stolen money orders, 
if the Government fails to prove that 
appellant had any knowledge that the 
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JURISDICTIONAL STATEMENT 


This is an appeal from a conviction following a trial held in 
the United States District Court for the District of Columbia on 
January 4th and 5th, 1961 in which appellant was charged with three 
counts of forgery and three counts of interstate transportation of 
stolen money orders. 

Sa ee 

Notice of appeal from entry of judgment was filed on February 20, 

1961. Jurisdiction of this Court is founded by Title 28, United States 


Code, Section 1291. 


STATEMENT OF THE CASE 
Melvin T. Hill was identified by the clerk in a grocery store in 


the District of Columbia, one Joseph Williams, as having been present 


in the grocery store sometime during June or July, 1960. (dA. x) 


Williams testified that Hill was accompanied by another person whom 
he could not identify and that both were behaving themselves in a manner 
which he considered to be suspicious. (J.-A. ) 

The witness, Williams, further testified that at some time sub- 
sequent to Hill's presence in the store, a quantity of Nationwide Money 
Orders were missed. (J.A. ). 

The grocery clerk, Williams, was unable to identify the missing 
money orders in any particular or the exact quantity which were missing. 


(J.A- ) 


The Government introduced into evidence certain Nationwide Money 
Orders, #873037 16, Exhibit #5 (J-A- ); #873037 15, Exhibit #4 


(JA. ) and #873037 06, Exhibit 2 (JA. ) as being 


Nationwide Money Orders which had been cashed in three business estab- 


listments in the District of Columbia (J.A. ), and which were 
transported in routine banking channels to the Fidelity National Bank, 
Baltimore, Maryland (v.A. ). 

An employee of Nationwide, Moffett, testified that following 
company practice, upon & report having been received by Nationwide 
that a series of money orders were missing (stolen), "stop payment” 
orders had been given to the bank (J eA. ) and the money \orders 
were dishonored by the company. 

A Government handwriting expert testified that the handwriting 
on one of the Nationwide Money Orders (J.A. ) "payable to Emma 
West" and purporting to be from ‘Thomas Williams" was identical to 
the handwriting of appellant, Hill. An agent of the Federal Bureau 
of Investigation, Walters, testified that he had interviewed Hill on 
two occasions (J.A. ) and that on the first of such occasions 
Hill accounted to his having had the Nationwide Money Orders in his 
possession by stating that he had obtained them as a consequence of 
having been involved in a gambling game and on the second interview 
that Hill had stated that he had obtained them from the co-defendant , 


Colter, (J.A. ). 
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Hill, testifying in his own behalf, stated that he had obtained 
the money orders in question following his participation in a gambling 
game in company with Colter (JeA. ); that they had been complete 
as to amount when received, (JA. ); that the two money orders 
bearing the names "Thomas Smith" and "John Alexander" (J.A. ) 
were completed by one "Bowden" who had been a participant in the 
gambling game and that ‘she one bearing the name "Thomas Williams" had 
been completed by himself. (j-A- ). Hill had given all three 
of these money orders to the co-defendant, Emma West, to whom they 
were payable, and Emma West, using her Armed Forces Dependents Identity 


card as identification cashed them. (j-A- ). 


STATUTES 


Title 22, D. C. Code (1951 Edition) Section 22-1401 provides: 


"Whoever, with intent to defraud or injure another, falsely makes 
or alters any writing of a public or private nature, which might operate 
to the prejudice of another, or passes, utters, or publishes, or attempts 
to pass, utter, or publish as true and genuine, any paper SO falsely 
made or altered, knowing the same to be false or forged, with the in- 
tent to defraud or prejudice the right of another, shall be imprisoned 
for not less than one year nor more than ten years." (Mar. 3, 1901, 


31 Stat. 1326, ch. 854, Section 843.) 
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Title 18, U. S. C. A., Section 2314, entitled "Pransportation 
of stolen goods, securities, monies, or articles used in counterfeit- 
ing" provides in pertinent part as follows: 

"Whoever, with unlawful or fraudulent intent, transports in 
interstate or foreign commerce, any falsely made, forged, aaeerese or 
counterfeited securities, knowing the same to have been falsely made, 


forged, altered, or counterfeited * * * Shall be fined not more than 


$10,000 or imprisoned not more than ten years, or both.” 


STATEMENT OF 


POINTS ON APPEAL 


I. That the lower Court erred in failing to enter judgment of 


acquittal to appellant on the ground that, despite the prosecutor's 
opening statement to the jury that the government witnesses , Hamilton 
and Williams would testify that the money orders set forth and described 
in the indictment and introduced into evidence as Government Exhibits 2; 
4 and 5, were at one time in their possession and were stolen, there was 


no evidence adduced to establish that there was any identity between the 


>) 


money orders about which Hamilton and Williams testified and those 
money orders described in the indictment. 

It. (a) That the lower Court erred in failing to enter judgment 
of acquittal at the close of the case granting appellant's motion as to 
Counts 1, 3 and 5, charging forgery upon the Government's failure to 


make out a prima facie case that appellant forged any money orders. 


It. (b) The Court below, erred in failing to grant appellant's 


motion for a judgment of acquittal at the close of the case as to all 
of the counts charged in the indictment on the grounds that there was 
insufficient evidence that the persons accepting the money orders in 
question did so in reliance upon the portions of the said money orders 
allegedly forged. 

III. That the lower Court erred in failing to enter judgment of 
acquittal at the close of the case granting appellant's motion as to 
Counts 2, 4 and 6 of the indictment charging the appellant with inter- 
state transportation with unalwful or fraudulent intent of falsely 
made and forged securities on the ground that the evidence failed to 
make out a prima facie case for lack of sufficient evidence that 
appellant had knowledge that the securities in question were falsely 
made or forged, or that appellant had any knowledge that the securities 
in question would be transported in interstate commerce. 

Iv. The Court erred in refusing to submit proper instructions 
requested by appellant, to the jury and in submitting to the jury 


instructions which, as a matter of law, were erroneous. 


SUMMARY OF ARGUMENT 

The case against appellant, Hill, on the counts involving forgery 
and the counts involving interstate transportation, all rest upon a 
factual chain. It is necessary for the Government to establish each 
and every link of the chain in order to reach the necessary conclusion 
permitting conviction: 

1. In order to prove a case of forgery against appellant, Hill, 
in this case, the Government mst first establish the fact that the 
instruments alleged to have been forged by Hill were invalid . invalid 
in this instance because they were obtained by theft; that Hill knew 
that the instruments were invalid - stolen - and again, in this in- 
stance that he knew the instrument upon which he wrote was invalid - 
stolen - because he had .either stolen it or participated in the theft 
of this same instrument. 

2; In order to sustain a charge of interstate transportation of 
these same instruments, the Government must first establish the fact 
that these same particular instruments were invalid - stolen - that 
they were forged by the appellant and that they were sai into 
interstate transportation with knowledge by appellant, at the time, 
the (a) invalid, stolen, forged instruments were; (b) going into 


interstate transportation. 


In support of Government's case, the prosecution introduced 


evidence which estahlished that an unknown quantity of "Nationwide" 


money orders were missed from the place where they were kept;' appellant 
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was identified as having been in the store in which "Nationwide" 
money orders were offered for sale; that appellant subsequently had 
some "Nationwide" money orders in his possession and negotiated same. 
There was no evidence that the money orders which Hill had were the 
same ones missed from the store or that Hill mew they were invalid or 
stolen. There was no evidence to establish the fact that appellant 
was familiar with the banking system, routing of money orders, or 
had any knowledge involving the interstate transportation of such 
instruments or even that the persons who cashed the money orders did 
so in relience upon the allegedly forged portions. 

The Government's entire case depends upon the jury presuming or 
inferring that (1) Hill forged a money order when he wrote upon it 
or negotiated it because (2) he is presumed to know the money order 
was invalid because (3) he either stole it or mew it was stolen, and 


(4) he is presumed to have stolen it or knew it was stolen because 


(5) he was identified as having been in a place from which some 


unidentified money orders were missed and (6) that since he is pre- 
sumed to have forged a money order that he also knew in negotiating 
same that the money order would go into interstate transportation 
because (7) in fact the money order did go into interstate transporta- 
tion. 

TheGovernment cannot sustain the necessary burden of proof upon 
the indictment by piling inference upon presumption to reach a con- 


clusion desired by the prosecution. 


ARGUMENT 
POINT I 

THE LOWER COURT ERRED IN FAILING TO ENTER JUDGMENT OF ACQUITTAL 
{TO APPELLANT ON THE GROUND THAT, DESPITE THE PROSECUTOR'S OPENING 
STATEMENT TO THE JURY THAT THE GOVERNMENT WITNESSES, HAMILTON AND 
WILLIAMS, WOULD TESTIFY THAT THE MONEY ORDERS SET FORTH AND DESCRIBED 
IN THE INDICTMENT AND INTRODUCED INTO EVIDENCE AS GOVERNMENT EXHIBITS 
2, 4 and 5, WERE AT ONE TIME IN THEIR POSSESSION AND WERE STOLEN, 
THERE WAS NO EVIDENCE ADDUCED TO ESTABLISH THAT THERE WAS ANY 
IDENTITY BETWEEN THE MONEY ORDERS ABOUT WHICH HAMILTON AND WILLIAMS 
TESTIFIED AND THOSE MONEY ORDERS DESCRIBED IN THE INDICTMENT. 

At the close of the case, appellant made a motion for a judgment 
of acquittal that there was insufficient evidence to make a prima 
facie case on forgery (JA. ), which motion was denied by the 
lower court. (J.A. ). 

The evidence submitted by the prosecution relating to the money 
orders came from witness Williams (J.A. ). (p. 81, Tr): 

Q. (By Mr. Smithson, prosecution) "Do you, of your own recol- 
lection, sir, know the number series of those money orders that were 
taken?" ! 

A. (By the witness, Williams) "No, I don't, but I think the 
iirst-six was used out of the book. I don't recall the numbers." 

Jn submitting the money orders (Exhibits 2, 4 ana 5, (J-A. 
the government witness, Moffett, an employee of Nation-Wide Check 


Corporation testified: 


Q- *By Mr. Smithson) "Now, sir, will you, for the record, 


look at Government Exhibits, 1, 2, 4 and 5, for identification, and 


state, sir, what are they?” 


A These are money orders that are purchased through sub-agencies 
that we have throughout the District and Maryland. 

Q Let me ask you this, sir. Are you, personally, familiar with 
a sub-agent by the name of S, P. Hamilton? 

A No, sir, I am not. 

Q All right, sir, did you, personally, receive a report that 
these particular items were lost or stolen from Mr. Hamilton? 

A. A report to our office stating that these money orders were 
stolen. 


It must be borne in mind that there was no evidence adduced that 


established that the money orders referred to as Exhibits 2, 4 and 5 


were the same, or among the money orders which witness Williams said 
were missing from the grocery store or that the appellant had any 
connection with the missing money orders other than the testimony of 
the grocery clerk who said he had been in the store prior to the time 
the money orders were miseed. While the prosecution made much of 

the fact that the co-defendant, Colter, in an extra-judicial admission 
had implicated Hill, and that while Colter's alleged admission could 
not be binding upon Hill (the Court so instructed the jury), neverthe- 
less, no evidence was ever presented to fill in these fatal gaps in 
the Government's case against appellant; the fact remains that there 
was no connecting evidence between Hill and the missing money orders 


and between the missing money orders and those introduced at trial. 
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It becomes necessary, therefore, in order to convict appellant 
for forgery to establish that the money order on which he wrote » to 
show that the money order was invalid, i invalid because it was acquired 
vy theft, and that when Hill wrote on or negotiated the money order ? 
that he knew it was invalid, and in this case, hed to know it because 
he had either stolen it, or participated in its theft. In order to 
arrive at these convicting conclusions it is necessary to presume or 
infer that because Hill had been identified by a witness as having 
been in a grocery store from which an unknown quantity of unidentified 
Nationwide Money Orders were later missed, that he either stole then 
or participated in their theft; next, it is necessary to presume or 
infer that because Hill at some later time came into possession of 
some Nationwide Money orders, that the ones which he came into posses- 
sion of, and negotiated, were the same Nationwide Money orders we are 
asked to presume or infer he had stolen and that therefore, when he 
negotiated such money orders, because we presume they were invalid - 
stolen - that his negotiation consummated a forgery at the time they . 
were cashed which requires one more inference or presumption, namely, 


that the person cashing the money order relied on the allegedly forged 


portions of the money order and not upon the person or jaentification 


of the individual presenting the money order for cashing. 
Based upon the insufficiency of evidence to establish | that the 
money orders the government contends appellant forged, forged because 


they were invalid, invalid because they were stolen of which appellant 
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kmew or had to know because he was seen on premises where some Nation- 
wide Money Orders were missed, except by piling presumption upon in- 
ference; inference upon presumption, appellant submits that the lower 


Court erred in denying his motion for judgment of acquittal on forgery. 


POINT IT 

(a) The lowet Court erred in failing to enter judgment of 
acquittal at the close of the case granting appellant's motion as to 
Counts 1, 3 and 5, charging forgery upon the Government's failure to 
make out a prima facie case that appellant forged any money orders. 

With regard to the money orders submitted as Exhibits 2, 4 and 5, 
there was independent evidence which tended to show: appellant, Hill, 
took these three money orders which he had testified he had won gambling 
and that these money orders had nothing written next to the words S50 
and “from on their face and that he discussed that fact with one 


"Bowden" a participant in the gambling episode, who adjudged the money 


orders to be valid and who filled out two of them (J.A ) (Ex 2 and hy), 


which money orders Hill had decided to give to Emma West; that on the 
succeeding day, Hill took these two money orders to Emma West and at 
that time decided to give her the third one; that he inserted the name 
of Emma West next to the word "To" and a fictitious name and address 
after the word "from" on the face of the third money order (Exhibit 

5 JeAe )}. ‘Emma West later cashed all three money orders at 
various business establishments in the District of Columbia where she 
was either known or identified by exhibiting her Armed Forces Identity 


Card (J.A- ). 
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There was further evidence to show that the Washington, D. Cc. 
office of Nationwide Check Corporation had received a report that the 
money orders which were missing fromthe grocery store were reported 
as stolen, although there was no evidence tending to show where the 
report regarding these money orders Camefrom, or who made such a 
report. There was evidence’ to show that Nationwide issued "stop payment" 


orders to Fidelity-Baltimore National Bank through which Natidnwide Money 


Orders were payable which stop payment orders included the money orders 


mentioned as Exhibits 2, 4 and 5. 

(b) It is respectfully submitted, that none of the foregoing, 
nor any evidence adduced at trial established the corpus delicti of the 
crime of forgery. There was evidence to show that fictitious nanes were 
inserted on the face of some money orders, but it was not even contended 
by the Government that this in itself constituted a wrongful set - 
indeed, the name of the individual after the word "from" is not even 
a party to the instrument. In Greathouse v. U.S. 170 F.2d $12 the 
court stated: "A false statement of.fect in the body of an istroment 
is not forgery. There must be a design to pass as the genuine writing 
of another person that which is not the writing of another person." 
Appellant contends, in the instant case, that the designation of some 
individual after the word "from" need not be the genuine tee of a 
person so designated and since the designation of any person after "from" 
is not necessary, it is surplusage and outside the tenor of the inst ru- 


ment upon which it appears. As to each of the money orders now in 
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question, Emma West personally endorsed each instrument with her own 
signature and cashed it by using here own personal identification to 


identify herself as payee. As the late Chief Judge Laws said in U.S. Ve 


Greever, 116 F. Supp 755 after discussing Greathouse v- U.S» (supra) 


". . that though there may be fraud and false pretenses, there has been 
no forgery where the payee in accepting the check has relied upon and 
given credit to the person who has signed and presented the check, and 
not the signature itself. It is only in a case where reliance is placed 
on the signature as creating a valid obligation not on the person who 


presents the check that forgery has been committed.” 


POINT III 

The Court below, erred in failing to grant appellant's motion for 
a judgment of acquittal at the close of the case as to all of the 
Counts 2, 4 and 6, of the indictment charging appellant with interstate 
transportation with unlawful or fraudulent intent of falsely made and 
forged securities on the ground that the evidence failed to make out a 
prima facie case for lack of sufficient evidence that appellant had 
knowledge that the securities in question were falsely made or forged, 
or that appellant had any knowledge that the securities in question 
would be transported in interstate commerce. 

At trial, the Government did not adduce any evidence to establish 
that there was any actual knowledge on the part of any of the three 


defendants, including the appellant, Hill, that the money orders in 
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question would be involved in interstate transportation. The printing 
on the face of the money orders (Exhibits 2, 4 and 5, J.A. | ) 
had the drawee, Nation-Wide, printed conspicuously across the antisicn 
top of the instrument and the only possible indication as to the 
ultimate destination of the money order is in the lower right hand 
corner of the money order, in rather small type, where the legend 
recites, "Payable through the Fidelity National Bank of Baltimore 5 
Maryland." | 

Bearing in mind that this document is a draft and not the more 
commonly seen check, and also bearing upon the question of knowledge 
the Court below made the following observation to counsel: | 

THE COURT: “What about this interstate transportation business? 
I think it has to be conceded here that the defendants of this type 
of the education they have, document of this kind, wouldn't pay any 
attention to the fact where it was going or where it was to be cashed. 


I think it would be fairer to recognize that fact." (J.A. ). 


Almost immediately after the foregoing observation, the following 


colloquy took place between the Court and the prosecutor: 
THE COURT: “ALL the Government has to show is that ENeviners 
actually put through, is that what you mean?” | 
MR. SMITHSON: "And the face of the instrument » for example > the 
oid American Security, I beg your pardon, the other famous money order 


originally @id not say it was redeemable or payable through or cashed 


at a certain point in New York. Those I say would not, but where as 
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I say in this case and as the new American Express money orders so 
state where they are payable through or redeemable at, then that 
instrument is required to go in interstate commerce, I say there is 


no question there that it is binding on them." (J.A- ). 


It is demonstrated by the foregoing, that the Government's posi- 


tion in this case was that the writing on the face of instruments 
supports an inference of lmowledge of the part of appellant that they 
imew the instrument would go into interstate transportation. Appellant 
submits that this cannot be so; that there is an important distinction 
beuween the instant case and the case involving an ordinary check where 
the distinction appears more clearly to the point where courts have 
characterized the information as being "common knowledge". See U.S. Vs 
Sheridan, 329 U.S. 379, 91 L.Ed. 359, 67 S.Ct. 332, a leading case, 
where the Court says (at page 369 in 91 L Bd): “Certainly he mew 
the checks would have to be sent to the Missouri Wank for collection. 
Given the proven forgery and uttering, no other conclusion would be 
possible. Necessarily, too, it would follow he intended the paying 
bank to send the checks there for that purpose. He knew they mst 
cross state lines to be presented.” In Sheridan, the Court is con- 
sidering a case in which the defendant presented checks drawn on a 
Missouri bank to be cashed by a bank in Michigan knowing them to have 
been forged and the Court was discussing whether or not the defendant 
caused the transportation of the checks in interstate commerce. The 


distinction between the foregoing and the case at bar becomes apparent 
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and clear and the inferences related in the quotation from the 
opinion in Sheridan may be entirely reasonable and fairly drawn 
in the case of a check, forged by someone and plaintly and unmis- 
takably drawn on an out-of-state bank but from this the prosecution 
is not entitled to conclude the same applies to a completely and 
distinctly different type of instrument. If an inference of knowledge 
regarding interstate transportation were not germane to the issue of 
this charge, the court would not have to concern itself with @ ques- 
tion of the existence of such knowledge on the part of a party accused of 
accomplishing a particular act with such knowledge. 

It is submitted that the lower court erred in denying appellant's 
notion for judgment of acquittal as to Counts 2, 4 and 6 of the in- 


dictment. 


POINT IV 


The lower Court erred in refusing to submit proper instructions 


requested by appellant, to the jury and in submitting to the jury 
instructions which, as a matter of law, were erroneous. 

The lower Court gave the following instruction to the jury 
(J.-A. ) to which appellant had objected (J.A. ): 

"TP the Government has proved beyond a reasonable doubt that 
the defendants with unlawful intent cashed the money orders: knowing 
them to be forged and caused said money orders to be transported in 
interstate commerce and said money orders were, in fact, payable 


through the Fidelity National Bank of Baltimore, and were, in fact, 


transmitted in interstate commerce, that is, from the District of 
Columbia to some other State, then the defendants would be guilty 
of the charge of interstate transportation even though they aid not 
actually know at the time they cashed the money orders to what bank 
they were to be transmitted.” 

The appellant respectfully submits that the court below erred 
in submitting the foregoing instruction to the jury because from this 
instruction, the jury needed to find the appellant guilty of the 
charge of interstate transportation if they found that the money 
orders were in fact in interstate transportation. Ag appellant 
sets forth in his argument to the previous point (point III), the 
Government had the burden of introducing evidence of actual knowledge 
regarding the interstate transportation of the money orders, or such 
evidence aS would fairly give vise to an inference of such knowledge 


and therefore the instruction given was erroneous a5 4 matter of law. 


CONCLUSION 

The lower Court erred in failing to grant a motion for a judgnent 
of acquittal on the counts alleging forgery in the indictment of 
appellant of certain money orders for failure of the prosecution to 


sustain the burden of proof of forgery and as +o the counts relat ing 


to interstate transportation, again the Court erred in failing to 


enter judgment of acquittal for failure of the Government to sustain 


the burden of proof. 


In order for appellant to stand convicted under the evidence 
presented at trial, it must be presumed that money orders, missing 


from a store, are the same money orders which appellant later had 


in his possession; that his identification in the store from which 


the later negotiated money orders must be presumed to have come gives 
rise to an inference that he knew the negotiated money orders were 
invalid because they were stolen and that he is presumed to have had 
this knowledge only because he is presumed to have stolen them or 
participated in their theft and that, therefore, because appellant is 
presumed to have known that these same particular money orders were 
stolen and therefore invalid, that he perpetrated a forgery in nego- 
tiating them and that they were cashed in reliance upon the allegedly 
forged portions, and that because the instruments proceeded in inter- 
state transportation that appellant is presumed to have had knowledge 
of this fact as well. 

Piling inference upon presumption and presumption upon infer- 
ence may go far. to explain the absence of evidence in the Government's 


case but cannot sustain a conviction. 


RICHARD S. FRIEDMAN 
815 _ 15th Street, N. We. 
Washington 5> D. Ce 


Attorney for Appellant 
(appointed by U. S. District court) 


